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RECENT DECISIONS. 

Administrative Law— Mandamus — Reinstatement of Police 
Officer. — The relator, appointed by the defendant to fill the place of a 
dismissed police inspector, was, upon the latter's reinstatement, reduced 
to the rank of captain. Held, mandamus would not lie to compel the 
recognition of relator as inspector. People ex rel. Baldwin v. McAdoo (N. 
Y. 1905) 34 N. Y. L. J. 1101. 

The information in the nature of a quo warranto has long been recog- 
nized as a proper method of trying title to a public office in the de facto 
possession of another. Stat. 9 Anne 20; Darleyv. The Queen (1845) 12 
CI. & Fin. 520; Respublica v. Wray (Pa. 1799) 3 Dall. 490. Accordingly, 
though the refusal of the courts to allow mandamus in such a case has been 
attributed to the uncertainty of the claimant's right, People v. Brush 
(1895) 146 N. Y. 60, and the necessity of deciding it as against a party not 
before the court, People v. Corporation of N. Y. (N. Y. 1802) 3 Johns. 
Cas. 79, the real reason would seem to be in the historical nature of man- 
damus which, as " one of the highest judicial writs known to our system of 
jurisprudence," High, Ex. Rem. § 9, does not issue where there is another 
specific legal remedy. King v. Bishop of Chester (1786) 1 Term 396 ; 
People v. Supervisors (1854) 11 N. Y. 563, 573. The principal case is 
well within the authorities which have refused mandamus even where the 
parties in possession were voluntarily before the court. McLaughlin v. 
Board of Police Comm'rs (1903) 174 N. Y. 450. 

Administrative Law— Quo Warranto — Discretion of the 
COURT. — The plaintiff petitioned the court for an information in the nature 
of a quo warranto to try the title to an office. It appeared that intoxicating 
liquor had been used at the election, through the plaintiff's connivance and 
in the interest of his candidacy. Held, as such act was obnoxious to public 
policy and as the granting of such a petition was a matter of sound discre- 
tion in the court, the petition would be denied, the plaintiff not having clean 
hands. Pomeroy v. Kelton (Vt. 1905) 62 Atl. 56. 

It seems that at one time informations in the nature of a quo warranto 
were granted even to private parties as a matter of course, per Lord Mans- 
field in King v. Staey (1785) 1 Term 1 ; but the case itself held that the 
question was one for the sound discretion of the court, and this seems to 
be the general rule to-day, relief being denied where the relator has himself 
participated and acquiesced in the election he now seeks to overturn. 
High, Extraordinary Legal Remedies § 605. Accordingly the petition has 
been denied to one who participated in an illegal election knowingly, even 
though the defendant did not have good title, Regina v. Terry {\%yj) 2 
Nev. & P. 414; Regina v. Lockhouse (1866) 14 L. T., N. S. 359, or in an 
election held at the wrong time, to the knowledge of the relator, Dorsey v. 
Ausley (1884) 72 Ga. 460, or in an election which was merely informal. 
Lewis v. Waite (1873) 70 111. 25. A different rule applies where the 
information is filed by the state's attorney, on his own motion. High, supra, 

5 707. 

Attorney and Client — Illegal ConT - racts — In Pari Delicto. — 
The plaintiff anticipated an adverse judgment. To save his property from 
execution, upon advice of his counsel, he gratuitously mortgaged it to the 
defendant, an attorney. The latter, having acted in conspiracy with the 
plaintiff's counsel, foreclosed and refused to reconvey as agreed. The 
plaintiff sued to recover. Held, for the plaintiff, on the ground that he was 
not in pari delicto. Richardson v. Johnson (La. 1905) 39 So. 449. 
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When one party to an illegal contract bears a fiduciary relation to the 
other, Barnes v. Brown (1875) 3 2 Mich. 146, or is in a more advantageous 
position, Smith v. Bromley (178 1) 2 Doug. 696, the other is not in pari 
delicto and can recover. Schermerkorn v. Talman (1856) 14 N. Y. 93, 
123. For these reasons, a client is given a remedy against his attorney for 
consideration paid on an illegal contract. Freelove v. Cole (N. Y. 1863) 41 
Barb. 318; Herrick v. Lynch (1894) 150 111. 283; see note 83 Am. St. 
Rep. 159. The principal case correctly applies these principles. The addi- 
tional reason given by the court, that the defendant was an officer of the 
court, is open to the objection that he was not acting as such in this trans- 
action. See Roman v. Mali (1875) 42 Md. 513. 

Boarding House Keeper — Liability for Goods of the Boarder. 
— The plaintiff, while a boarder in defendant's boarding house, lost, through 
the defendant's failure to take reasonable care, certain jewelry. The plain- 
tiff brought suit for the loss. Held, the defendant was under a duty to 
take reasonable care for the safety of property brought by his boarder into 
his house. Scarborough v. Cosgrove [1905] 2 K. B. 805. 

At common law an innkeeper is not liable as such to a boarder or 
lodger. Cayles Case (1584) 8 Coke 32; 5 Bac. Abr., Am. ed., 234. But 
this should not relieve him from all care, George v. Depierris (N. Y. 1896) 
17 Misc. 400; Schouler, Bailments, 2nd ed. 315, and a fair interpretation of 
the contract between the boarding house keeper and his boarder would 
require the exercise of ordinary and reasonable care in protecting the 
boarder's goods. Dausey v. Richardson (1854) 3 E. & B. 144; Smith v. 
Read (N. Y. 1875) 52 How. Pr. 14. What is ordinary and reasonable care 
depends, as pointed out by Romer L. J. in the principal case, upon the 
circumstances of each case with reference to the usual conduct of the busi- 
ness as known or represented to the boarder. Where by statute the inn- 
keeper's lien is extended to boarding house keepers, it is said the duty 
should attach to the security. Schouler, supra, 316. But see Wiser v. 
Chesley (1873) 53 Mo. 547. 

Bankruptcy — Preferences — Time of Recording Mortgage. — 
Under the Bankruptcy Act, § 60 a, U. S. Comp. St. Supp. 1903, p. 416, 
certain transfers of property constitute a preference, if made within four 
months of the filing of the petition, the period to be computed from the 
recording of the transaction, " if by law such recording ... is re- 
quired." A year before being adjudged a bankrupt, H. mortgaged to the 
claimant certain real estate in New York. The mortgage was not recorded 
until a week before the adjudication of bankruptcy. Held, for the claim- 
ant, the four months being computed from the date of execution and not 
from the recording of the mortgage. In re Hunt (1905) 139 Fed. 283. 

Since by the New York Statutes an unrecorded mortgage is good 
against all except subsequent bona fide purshasers for value, Laws 1896, 
c. 547, § 241, and since, under the circumstances of the principal case, an 
assignee in bankruptcy stands in the shoes of the bankrupt, Thompson v. 
Fairbanks (1904) 196 U. S. 516, 526, the conclusion reached by the court 
seems correct under the present statute. See Little v. Hardware (1904) 
67 C. C. A. 46. But the decision demonstrates the desirability of the 
Ray amendment of 1903, as originally framed, in which the recording clause 
was made to apply to permissive as well as compulsory recording. Collier, 
Bankruptcy 4th ed. 420. 

Constitutional Law— Criminal Contempt of Court — Power of 
Legislature to Regulate. — The petitioner was punished summarily, 
by attachment, for contempt in committing assault upon a judge of the 
superior court who, pending an adjournment, had retired to his dwelling 
house. The Code of North Carolina provided for summary punishment 
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only in case of contempts committed in the immediate view of the court. 
Held, the Code would not be construed as abridging the essential powers 
of the court to punish by attachment. Ex parte McCown (N. C. 1905) 51 
S. E. 957. 

As a power inherent in courts of record and necessary for their preser- 
vation, the right to define the scope and punishment of criminal contempts 
has been held to be beyond legislative control. Hale v. State (1896) 55 
Ohio St. 210. The majority of courts, however, recognize the legislature's 
right to impose reasonable regulations, State v. Dunham (1858) 6 la. 245, 
at least as to procedure and punishment. Langdonv. Wayne Cir. Judges 
(1889) 76 Mich. 358 ; State v. McClaugherty (1889) 33 W. Va. 250 ; Little 
v. State (1883) 90 Ind. 338. Such regulations can be justified only under 
the right to legislate regarding crimes, 4 Columbia Law Review 65, and 
then only where the powers necessarily given upon the court's creation are 
not abridged, State v. Morrill (1855) 16 Ark. 384; Arnold v. Common- 
wealth (1882) 80 Ky. 300; In re Shortridge (1893) 99 Cal. 526, except 
where the creation has been by legislative enactment. Ex parte Robinson 
(1873) 86 U. S. 505. 

Constitutional Law — Police Power— Destruction of Prop- 
erty Unlawfully Used. — A statute provided that fish-nets placed in 
certain waters during the closed season should be seized by the proper 
officer and subsequently sold. The plaintiff's nets were seized and he 
sued the defendant, the officer seizing, alleging that the statute was void 
as forfeiting property without due process of law. Held, ministerial pro- 
cess was here due process. Daniels v. Homer (N. C. 1905) 51 S. E. 992. 
Although, in holding that ministerial proceedings may be due process, 
the case is in line with a number of decisions, it is open to criticism oil 
principle. 5 Columbia Law Review 313. But a dissenting judge and 
the reporter have treated the decision as going further and as holding also 
that, since the owner might bring, after seizure of the property, an action 
against an officer acting beyond his authority, he was not deprived of judicial 
process. If such be the meaning of certain loose expressions in the opinion 
which may reasonably be doubted, it is clearly erroneous ; because judicial 
process, within the constitution, means that, before, not after, a party's prop- 
erty is taken, he must be brought before a court of justice organized and 
acting according to the old law of the land. 3 Coke Inst. 50 ; Westervelt 
v. Gregg (1854) 12 N. Y. 202 ; Pennoyer v. Neff (1877) 95 U. S. 714, 733. 

Constitutional Law— Police Power— Ordinance Prohibiting 
Operation of Stone Quarries within the City Limits. — The de- 
fendant was convicted under an ordinance which provided that " no per- 
son shall maintain or operate any rock or stone quarry within " the city 
limits. Held, the statute was unconstitutional since it prohibited, instead 
of regulating, the use of the defendant's property in an otherwise lawful 
business. Ex Parte Kelso (Cal. 1905) 82 Pac. 241. 

Absolute prohibitions upon the use of property for certain purposes have 
been upheld in many cases. Com. v. Tewksbury (Mass. 1846) 11 Met. 55; 
Green v. Savannah (1849) 6 Ga. 1 ; State v. Wheeler (1856) 25 Conn. 
290 ; Hodges v. Perine (N. Y. 1881) 24 Hun 516 ; Mugler v. Kansas (1887) 
123 U. S. 623 ; Summerville v. Pressley (1889) 33 S. C. 56. It is for the 
court to decide whether the prohibition is a reasonable safeguard of the 
public health, morals, or general welfare. 5 Columbia Law Review 
462. Such prohibitions as the following have been held unreasonable : 
bill boards within ten feet of the street ; City of Passaic v. Paterson Bill 
Posting Co. (N. J. 1905) 62 Atl. 267; buildings of any but a certain char- 
acter; Bostock v. Sams (1902) 95 Md. 400 ; building within forty feet of 
the street line. St. Louis v. Hill (1893) 116 Mo. 527. The principal case 
on the question of reasonableness would seem to be sound, for " a busi- 
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ness serving a valuable economic or social purpose may not be prohibited 
merely because it is attended with danger," Freund, Police Power 59, espe- 
cially where it may be regulated by some such method as the prohibition 
of blasting. Com. v. Park (1892) 155 Mass. 531. 

Constitutional La. w— Public Office— Preference to Veterans. 
— A statute gave to veterans of the Civil War, who were shown to 
be competent, preference over others equally competent in appointment to 
the public service. Held, this violated neither the Fourteenth Amendment 
nor a clause of the state constitution forbidding the granting to any class, 
of privileges not open to all. Shaw v. City Council of Marshalltown (la. 
1905) 104. N. W. 1121. 

The decision rests on the doctrine that the right to hold public office is 
not one of the inherent rights of citizenship, and so accords with the cur- 
rent of authority. Opinion of the Justices (1896) 166 Mass. 589 ; Minne- 
sota v. Miller (1896) 66 Minn. 90; In re Wortman (1888) 2 N. Y. Supp. 
324; Keim v. United States (1900) 177 U. S. 290. The statute is distin- 
guishable from such as give to veterans an absolute preference regardless 
of competency, which would defeat good government, Brown v. Russell 
(1896) 166 Mass. 14; Matter of Keymer (1896) 148 N. Y. 219, and from 
such as give exemption from securing a license to peddle, State v. Shedroi 
(1903) 75 Vt. 277, and from those requiring a contractor to employ only 
a certain class of labor, Fiskev. People (1900) 188 III. 206; 5 Columbia 
Law Review 60, — in all of which the inherent right to carry on business 
or to contract is impaired. 

Constitutional Law — Taxation— State Agencies. — The State of 
South Carolina established a state dispensary system for the sale of in- 
toxicating liquors, and prohibited sales in any other manner. An action 
was brought to recover special taxes paid under the U. S. Revenue laws, 
assessed on the dispensers. Held, the state dispensers were liable to tax- 
ation by the national government. South Carolina v. U. S. (1905) 26 
Sup. Ct. 1 10. See NOTES, p. 187. 

Contracts — Public Policy— Location of Depot. — The payee sued 
the maker of a promissory note, the consideration for which was the loca- 
tion of a station by a railroad company at a given place. Held, by an 
evenly divided Court, the contract was void as against public policy. 
Enid Right of Way &> Townsite Co. v. Lile (Okla. 1905) 82 Pac. 810. 

Unless it includes a promise not to build elsewhere within a given 
area, Railroad v. Ryan (1873) 11 Kan. 602, a contract with a railroad 
providing for the location of a depot will be upheld, Railroad Co. v. 
Sumner (1885) 106 Ind. 55 ; Railroad Co. v. Robards (1883) 60 Tex. 545 ; 
Railway Co. v. Slauson (.1903) 138 Cal. 342, and specifically enforced, 
Hood v. Railroad (1869) 8 Eq. 665 ; Lawrence v. Railroad Co. (N. Y. 
1885) 36 Hun 467, if the case be a proper one. Conger v. Railroad Co. 
(1890) 120 N. Y. 29. The contrary has been held as to such contracts 
with third persons, at least where they involve the questionable use of a 
fiduciary relation. Fuller v. Dame (Mass. 1836) 18 Pick., 472 ; and see, 
Linder v. Carpenter (1872) 62 111. 309. But where, as in the principal 
case, the latter element does not appear, there is no sound reason for con- 
demning a contract with an outside party which would be valid if made 
with the railroad itself. 

Contracts— Void unless in Writing— Recovery in Quasi- 
Contract. — The plaintiff sued on an oral contract to recover commis- 
sions claimed to be due for effecting a sale of defendant's property. A 
statute declared void all contracts for the sale of land between the owner 
and any agent employed to sell the same, unless the contract was in writ- 
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Ing. Held, on demurrer, the plaintiff could not recover. Rodenbrock v. 
Gress (Neb. 1905) 104 N. W. 758. 

The principal case seems correct on the pleadings. However, as the 
plaintiff had conferred an actual benefit upon the defendant, which the 
latter had accepted and retained, he might have recovered on a declaration 
in general assumpsit, the services being neither volunteered nor gratuitous ; 
and the fact that the statute made the oral contract void is immaterial. 
Cadman v. Markle (1889) 76 Mich. 448; Keener, Quasi-Contracts 277 
et seq. 

Corporations— Forged Deed of Transfer of Stock.— The de- 
fendant, a banker, sent to the plaintiff corporation a deed of transfer of 
stock, with a request to register the stock in defendant's name. The plain- 
tiff did so and issued a fresh certificate to the defendant, who transferred 
it to third parties, who were subsequently registered as shareholders. The 
signature of one of the original shareholders had been forged on the deed 
of transfer. Both the plaintiff and the defendant acted bona fide and with- 
out negligence. The original shareholder recovered judgment against the 
plaintiff. Held, the law implied a contract on the part of the defendant to 
indemnify the plaintiff. Sheffield Corporation v. Barclay [1905] A. C. 
392. See Notes, p. 188. 

Corporations— Issuance of Bonds below Par, Convertible 
into Stock. — The defendant corporation proposed to issue $% first 
mortgage debentures at 80 with the right at any time until within six 
months of maturity in 1909, to exchange the debentures for full paid shares 
to the full nominal amount of the debentures. The plaintiff sought to re- 
strain the issue on the ground that it involved the issuing of shares at a 
discount. Held, though made in good faith, the agreement would be open 
to the plaintiff's interpretation, and the injunction should be granted. 
Mosely Koffyfontein Mines [1904] 2 Ch. 108. See NOTES, p. 184. 

Corporations — Legislative Control under the Police Power 
and under the Reserved Power to Amend. — In 1862 Congress in- 
corporated the Union Pacific R. R. Co. giving it power to build a bridge 
across the Missouri river at Omaha. Before the bridge was built Congress 
passed an act giving all railroad companies entering Omaha the right to 
use the bridge. Held, the act was constitutional as a valid exercise both 
of the reserved power to amend and of the police power. Union Pacific 
R. R. v. Railroad (1905) 26 Sup. Ct. 19. 

The Legislature of New York passed an act making it a misdemeanor 
for an employer to require a contract from an employee not to become a 
union man. Held, the act was unconstitutional as to individual employers 
under the police power though it might be a valid exercise of the reserved 
right to alter the corporate charter. State v. Marcus (1905), 34 N. Y. Law 
J., 81. See Notes p. 193. 

Criminal Law— Custody in Larceny. — The finder of money gave it 
to the defendant's wife, and then went away, it being understood that it 
was to be returned if it did not belong to the defendant. The defendant, 
having no felonious intent, received the money from his wife and later con- 
verted it animo furandi. Held, the defendant had the bare custody and 
was guilty of larceny. Williams v. State (Ind. 1905) 75 N. E. 875. 

The case proceeds upon the ground that where the delivery of money 
is made for a specific purpose the owner has the constructive possession, 
and the defendant the custody, and a subsequent felonious conversion is 
larceny. This proposition is too broadly stated. Apart from servants, 
guests, and bailees whose bailments have terminated, etc., it has been ap- 
plied only where the money is to be dealt with in some way in the presence 
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of the owner, Clark and Marshall, Crimes, 2nd ed. §3170, or where, if the 
money is to be taken out of the presence of the owner, the felonious intent 
is conceived while the money is in the owner's presence. Com, v. Flynn 
(1897) 167 Mass. 460; Justices v. Henderson (1882) 90 N. Y. 12. In other 
words, the defendant has custody alone, only while the money is in the 
owner's presence, because he then has control. The principal case, losing 
sight of the reason of the rule, improperly extends it. Only one case in ac- 
cord has been found, the nisi prius decision Regina v. Goode (1842) C. & 
M. 582. 

Criminal Laws — Manslaughter — Malum Prohibitum— Malum 
IN SE. — The defendant accidentally and without negligence killed his com- 
panion while hunting on another's land without permission of the owner 
therein violating the express provisions of a statute. He was indicted for 
manslaughter. Held, this did not constitute manslaughter. State v. Hor- 
ton (S. C. 1905) 51 S. E. 945. 

While some of the early writers, 1 Hale, Pleas of the Crown 39 ; 4 
Blackstone 192, 193, and the dicta of later cases, State v. Becker (Del. 
1879) 9 Houst. 411, assert that one is guilty of manslaughter who inflicts 
death while performing any unlawful act, these statements are either later 
qualified by the writers themselves, or are not borne out by the authorities 
they cite. 1 Hale 475, 476 ; Foster, Crown Law 258, 259. By the better 
rule it would seem, either that the unlawful act must be malum in se, or 
that, if malum prohibitum and the criminality depends on the unlawfulness 
of the act, there must be in the commission of the act an element in the 
nature of a malum in se. Such an element is found in the violation of a 
statute passed for protecting human life, Williamson v. Slate (i88y) 2 Ohio 
Cir. Ct. Rep. 292, or in an act done recklessly or wantonly. Regina v. 
Franklin (1883) 15 Cox C. C. 163 ; 1 East, Pleas of the Crown 257. In the 
principal case the statute was not passed to protect human life, and its vio- 
lation was merely a misdemeanor. The case is directly supported by 
Estelle v. State (1899) 51 N. J. L. 182. But see Rex v. Sullivan (1836) 7 
C. & P. 641. 

Deeds— Escrows— Conditions — On Whom Imposed.— A decedent, 
being in debt to the defendant, entrusted to a third party a deed in defend- 
ant's favor, the deed to be returned to the decedent on payment of his in- 
debtedness, unless he should sooner die, when it should be delivered to the 
defendant. After this the decedent executed a deed to the plantiff. On the 
decedent's death, the third party delivered to the defendant the escrow 
deed, which the plaintiff now sought to have cancelled. Held, as the de- 
cedent retained a control over the deed by the reserved right of payment, 
its delivery to the third party would not constitute an escrow, and, there- 
fore, it should be delivered up and cancelled. Keyes v. Meyers (Cal. 1905) 
82 Pac. 304. 

While, by the weight of authority, the condition in escrows can relate 
to the grantee only, not to the grantor, 3 Columbia Law Review 276, 
there seems to be no reason for such restriction. It is not found in the 
earliest authorities, Shepard's Touchstone 56, nor is it followed by some 
modern decisions. Mayor v. Moore (1804) 1 Cranch C. C. 193 ; Prutsman 
v. Baker (1872) 30 Wis. 644, 647. By ignoring some of the previous rul- 
ings directly opposed, McDonald v. Huff (1888) 77 Cal. 279; Bradbury 
v. Davenport (1896) 114 Cal. 593, 600, and by following in effect the rule 
it has usually laid down, Fitch v. Bunch (1866) 30 Cal. 209 — that the con- 
dition is for the grantee only — the court in the principal case emphasizes 
the inconsistency of its decisions on this point. No reason appears why the 
general rule should not be changed so as to give effect to the intention of 
the parties. 
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Equity— Injunction -Public Nuisance— Rights of Individual. 
— The plaintiffs' complaint alleged that the defendant obstructed a public 
alley, by a fence at both ends, and so prevented ingress and egress as to 
the plaintiffs' property which abutted thereon, and then prayed for an in- 
junction. The defendant demurred, but this was overruled, the findings 
and judgment going for the plaintiffs. Held, on appeal, the complaint 
sufficiently alleged a private wrong. Harniss v. Bulpilt (Cal. 1905) 81 
Pac. 1022. 

The obstruction in a public alley being a public nuisance, Fossion v. 
Landry (1889) 123 Ind. 136, the courts should permit the plaintiff to suc- 
ceed, in a private action for an injunction, providing he shows either 
specific or special damages ; or, by another rule, damages different in kind 
and degree from the general public. 5 Columbia Law Review 330. 
Heretofore the California courts have seemed strictly to enforce the latter 
rule by requiring the plaintiff to show a complete cutting off of ingress and 
egress before granting relief. Helm v. McClure (1895) 107 Cal. 199. But, 
unless the plaintiffs in the principal case were unable to reach their prop- 
erty by any other route, a fact not directly alleged, the decision must be 
taken as a departure from the former strictness towards the doctrine of 
specific or special damages. 

Equity — Specific Performance — Effect of Defendant's Will- 
ingness to Perform Continuing Contract After Bill Filed. — 
The defendant company agreed to furnish natural gas for the plaintiff's 
factory on a continuing contract. The defendant refusing to perform, the 
plaintiff filed a bill for specific performance. On the hearing, the defend- 
ant contended that a decree should not be entered because it was willing 
to perform thereafter. Held, the decree should be granted. Gray v. Gas 
Co. (Pa. 1905) 61 Atl. 1004. 

Where a bill has been filed to prevent threatened waste by a tenant, 
the decree should always be entered even if the defendant asserts that he 
does not intend to commit waste again, because the court will presume 
that he may do further waste. Attorney General v. Burrows (1747) 1 
Dick. 128; Packing ton v. Packington (1745) ' Dick. 101 ; Sowerby v. 
Fryer (1869) L. R. 8 Eq. 417. The same principle would seem to apply 
to cases of continuing contracts. 

Evidence — Attorney and Client — Privileged Communications. 
— The prosecution in a murder trial sought to impeach the testimony of 
the defendant's wife by introducing evidence of statements made bv her to 
an attorney whom she had sought to retain as counsel for her husband. 
The defendant objected on the ground that the wife's communications to 
the attorney were privileged as to him, within Code Civil Proc. § 1881 , sub. 
2, forbidding disclosure by the attorney without the client's consent. On 
appeal it was held that the inhibition did not apply here since there was no 
retainer and the communications did not purport to come from the defend- 
ant but from the wife of her own knowledge. People v. Hart (Cal. 1905) 
81 Pac. 1018. See NOTES, p. 191. 

Mandamus — Writ of Restitution after Judgment Reversed. — 
A corporation, having refused to issue stock to the defendant, a subscriber, 
was compelled, under a writ of mandamus, to refund the money the latter 
had advanced. Later, the corporation having become bankrupt, the plain- 
tiff, as trustee, secured a reversal of that order, and then filed the present 
writ of restitution for the money so paid to the defendant. He alleged only 
the payment under the judgment and that it had been subsequently re- 
versed. Held, the petition was bad on demurrer. Horton v. Hayden (Neb. 
1905) 104 N. W. 757. 
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The writ of restitution is a proper remedy to recover money paid on a 
judgment subsequently reversed; Sympson v. Juxon (1625) Cro. Jac. 699; 
2 Wm. Saunders 101 z ; but it is not granted as a matter of right, Alden v. 
Lee (Pa. 1792) 1 Yeates 160, 207, and the court will not order.it when the 
justice of the case does not call for it. Gould v. McFall (1888) 118 Pa. St. 
455. The same doctrine is applied where the action is for money had and 
received, after judgment reversed. Green v. Stone (Md. 1803) 1 H. & J. 
405. As, in the principal case, to decree restitution would have worked in- 
justice to the defendant, the case is within the well established doctrine. 

Patents— Employer's Right to Employee's Patent. — The defend- 
ant, while employed as the plaintiff's chief engineer, invented certain im- 
provements to plaintiff's machinery. The patent rights to some of these he 
assigned to the plaintiff as a matter of routine ; the rights to others, in- 
vented just prior to his leaving the plaintiff's employment, he retained in 
himself. The plaintiff brought suit to compel the assignment of these also. 
Held, a contract to assign would not be implied from a contract of employ- 
ment; and the plaintiff obtained at most an irrevocable license to use such 
patents. Pressed Sieel Car Co. v. Hansen (1905) 137 Fed. 403. 

An employer's right to an employee's patent of improved machinery 
does not arise from the fact of employment but from special circumstances 
or contract. Solomon v. United States (1890) 137 U. S. 342. When, how- 
ever, an employee devises an improved method or instrument in his work 
and assents to the use of the same by his employer he gives to the latter an 
irrevocable permission of user; Hapgoodv. Hewitt (1886) 119 U. S. 226; 
and the use by the employee of his employer's materials and of his co- 
employee's services is material evidence of such an assent. Gill v. United 
States (1896) 160 U. S. 426. The case is well within the principles of Hap- 
good v. Hewitt, supra. 

Patents and Copyrights — assignment of Common Law Rights- 
Statutory Copyright of Assignee. — The plaintiff, transferee, before 
publication of the common law " copyright " in a painting, took out a copy- 
right under the United States statute extending such privilege to the artist 
"or his assigns." The plaintiff had no title to the painting itself. Held, 
he was an assignee under the statute. Werckmeister v. Lithographic Co. 
(1905). 34 N. Y. L. J. 991. 

At common law the right of property in literary productions them- 
selves, as distinguished from property in their original material embodi- 
ments, is the basis of the right to enjoin copy before publication. Pope v. 
Curl (1741) 2 Atkyns 342 ; Woolsey v. Judd (N. Y. 1855) 4 Duer 379, 387. 
This doctrine of separable property rights, recognized in this country as 
applicable to letters, Folsom v. Marsh (1841) 2 Story 100, 109, and other 
manuscripts. Palmer v. De Witt (1872) 47 N. Y. 532, 540, has been ex- 
tended to paintings. Werckmeister v. Springer Co. (1894) 63 Fed. 808. 
Therefore, although an unconditional sale will pass both rights, Parton v. 
Prang (1872) 3 Cliff. 537, either may be transferred without the other. If 
copyright after publication is based upon the same right of property as is 
the common law right to enjoin, the statute upon which alone such copy- 
right depends, Wheaton v. Peters (1834) 8 Pet. 591, was properly inter- 
preted in the principal case. Werckmeister v. Pierce <&-» Bushnell Co. 
(1894) 63 Fed. 445 (overruled on another point in 72 Fed. 54). 

Pleading and Practice — Demurrer to Counterclaim Opens 
the Record. — The plaintiff having demurred to the defendant's counter- 
claim, the defendant contended that, as a demurrer reached the first 
defective pleading, he might question the sufficiency of the complaint. 
Held, the declaration was sufficient ; but the court disclaimed an intention 
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to decide that a demurrer to a counterclaim searches the declaration. 
Hanson v. Byrnes (Minn. 1905) 104 N. W. 762. 

The principle that a demurrer to one of two pleas searches only the 
record terminated by the demurrer, and not the collateral record, Davis v. 
Pent on (1827) 6 B. & C. 21 6, has been extended so as to prevent the 
searching of a declaration on a demurrer to a set-off or counterclaim, each 
of which is considered a separate cause of action, beginning a separate 
record. Anderson Loan Ass'n. v. Thompson (1882) 88 Ind. 504. This 
extension is not supported by Daviesv. Penton, supra, the leading case for 
the first doctrine ; for in that case, though the demurrer was interposed to 
one of two set-offs, each constituting a cause of action against the plain- 
tiff, the court considered the declaration open to search. By the better 
view the counterclaim is so closely tied to the declaration as to constitute 
one record, particularly where the statutory answer includes defences and 
counterclaims. Gross v. Cross (1899) 55 N. Y. Supp. 70; Lanve v. Hyde 
(1876) 39 Wis. 345. 

Pleading and Practice — Federal Courts— Want of Personal 
Jurisdiction — Waiver. — A federal court in which a suit was brought 
had no personal jurisdiction over the defendant, both the plaintiff and the 
defendant being non-residents. Held, the defendant did not waive the 
want of jurisdiction either by appearing at the taking of depositions, or 
by stipulating that copies of letters and telegrams might be used in lieu of 
the originals. Stonega Coal &> Coke Co. v. Railroad Co. (1905) 139 Fed. 
271. 

The want of jurisdiction over the person can only be waived by a 
voluntary appearance. Bradley v. Harwi (1895) 2 Kans. App. 272 ; Mc- 
Cormack v. The Bank (1876) 53 Ind. 466. But there is no appearance unless 
it is made part of the record of the case, and whether or not a party appeared 
must be tried by the record. Bret v. Sheppards (1588) I Leon. 90 ; Shir- 
ley v. Hagar (1833) 3 Blackf. 225; Scottv. Hall(i86o) 14 Ind. 136; 1 Chitty, 
Pleading 16th ed. 443, n. (m). As the defendant's appearance at the taking 
of depositions was made no part of the record, it could not operate as a 
waiver. Scott v. Hull, supra; Pacific Ins. Co. v. Totnpkins (1900) 101 
Fed. 539. The same reasoning has been applied to stipulations made be- 
fore the trial, even where the stipulations purported to waive the want of 
jurisdiction. Bradley v. Harwi, supra; Claneyv. Webb (1841) 3 Ark. 261; 
but see Keeler v. Keeler (1869) 24 Wis. 523. The decision of the principal 
case is within well established principles. 

Pleading and Practice— Venue — Improper County— Change by 
the COURT ON its Own Motion. — A transitory action was brought in a 
county in which neither party resided. The defendant answered without a 
demand or motion for change of venue. The court upon its own motion 
changed the place of trial, denying a motion to restore the case to the 
calendar. Held, under § 985 of the Code of Civil Procedure, a change of 
venue could be granted only after an application by the defendant. Phil- 
lips v. Tietjen (1905) 95 N. Y. Supp. 469. 

The statutes of most states are merely declaratory of the common law 
rules as to changing the venue from an improper county, 1 Tidd's Practice 
8th ed. 652 ; Cochecho Railroad v. Farrington (1853) 26 N. H. 428, and 
permit it on application by the defendant. Watkins v. Deneger (1883) 63 
Cal. 500. Accordingly, the New York courts, construing subdivision 1 of 
§987 in connection with § 985, grant a change only on application by the 
defendant which as a rule must be preceded by a demand on the plaintiff, 
Van Dyck v. McQuade (1874) 18 Hun 378, but see McConihe v. Palmer 
(1894) 76 Hun 116 (one of the cases in which a previous demand on the 
plaintiff is unnecessary). So far as the principal case, in its comments on the 
latter case, indicates it would always require the preliminary demand, it is 
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unsound ; yet it is correct in requiring an application by the defendant- 
See Fletcher v. Stowell (1891) 17 Colo. 94. 

Real Property— Ejectment— Necessity for Manual Possession. 
— The defendant having wrongfully stretched a wire above the plaintiff's 
land, the latter brought an action of ejectment. Held, two justices dissent- 
ing, ejectment will lie for such a disseisin. Butler v. Telephone Co. (1905) 
95 N. Y. Supp. 684. 

The case is apparently unique upon its facts. However the same 
result has been reached in the case of an overhanging wall, Sherry v. Frcck- 
ins; (N. Y. 1855) 4 Duer 452, a roof, Murphy v. Bolder (1888) 60 Vt. 723, 
and a projecting foundation. McCourt v. Eckstein (1867) 22 Wis. 148. 
The authority of Sherry v. Frecking, supra, has been diminished by Aiken 
v. Benedict (N. Y, 1863) 39 Barb. 400, and Vrooman v. Jackson (N. Y. 
1 876) 6 Hun 326, — cases holding that such an ejectment will not lie because 
the sheriff cannot give possession of the locus in dispute, that is, the air. 
But ejectment will lie for land under water, Blakslee Manf. Co. v. Iron 
Works (1891) 129 N. Y. 155 ; Nichols v. Lewis (\%\i) 15 Conn. 137, and by 
analogy it would seem that in the principal case a dispossession of the de- 
fendant would constructively re-establish the possession of the plaintiff, he 
being in possession of the surface of the land. The rule laid down in Aiken 
v. Benedict, supra, is applicable only where the thing, possession of which 
is sought, is not definitely pointed out, Doev. Plowman (1801), 1 East 441, 
or is something lying only in grant. Wood v. Turnpike Co. (1864) 24 Cal. 
474; L. &> N. R. Co. v. Massey (1902) 136 Ala. 156. 

Real Property — Power of Alien to Transmit by Descent.— 
Under the laws of 1845 c. 115, empowering an alien to take certain lands 
by descent, one Casey, an alien, acquired estates in remainder. Casey 
died, and the property was claimed by the state through escheat, and by 
one Coddington as grantee of one Rooney, a citizen, who claimed as 
Casey's heir. Held, an alien having acquired title to property, a citizen 
may inherit from him as a matter of course ; and even if this were not so, 
the state, by the laws of 1893 c. 207, had surrendered its right to enforce 
an escheat. O'Brien, J., dissenting, at common law an alien had no inheri- 
table blood, and this was still the rule in New York. McCormack v. Cod- 
dington (N. Y. 1905) 34 N. Y. L. J. No. 72 

At common law an alien has no power to transmit by descent, 1 Co. Litt. 
2 b; Collingwood v. Pace (1661) 1 Lev. 59, and up to 1883, when the alien 
of the principal case died, the New York statutes had not, by express 
words, conferred this power upon him. In strictness, therefore, the prop- 
erty, in 1883, at once escheated, Willion v. Berkley (1 561) Plowden 223, 
229, and title having once vested in the state, the statute of 1893, pro- 
viding that aliens might transmit by descent, could have no application. 
The position of O'Brien, J., seems technically sound, but the prevailing 
opinion appears more in accord with the general spirit of the state legisla- 
tion on the subject. 

Real Property — Public Lands— Conveyance by Patentee. — The 
plaintiff, claiming title to land under a deed given by a patentee under 
the homestead laws in pursuance of a contract to convey entered into be- 
fore the issuance of the patent, filed a bill in equity to establish his right 
as superior to that of the defendant, a transferee of prior record but with 
notice of the plaintiff's deed. Held, the conveyance to the plaintiff, though 
given in fulfillment of an illegal contract, would be enforced. Hartman 
v. Butterfield Lumber Co. (1905) 26 Sup. Ct. 63. See Notes, p. 195. 

Taxation — Situs of Tangible Personal Property. — Kentucky 
taxed a domestic corporation on the total number of cars owned by it and 
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used in interstate commerce. Held, Kentucky had jurisdiction only of 
cars used within the state and could tax the corporation only on such 
proportion of the cars as were used in the state. Union Refrigerator 
Transit Co. v. Kentucky (1905) 26 Sup. Ct. 36. See NOTES, p. 190. 

Taxation— Trust Fund. 

Erratum. — In the February number of volume VI, p. 127, in the 
sixteenth line from the top of the page, read " intangible " for " tangible." 

Wills — Construction— Life Estate— Power to sell the Fee. — 
A testator devised to his widow his whole estate " to have and to hold the 
same in her own right . . . and to enjoy the same during the remainder 
of her natural life, to have the power of selling any or all of my real estate " 
that she may see fit or deem necessary. " But at the death of my afore- 
said wife ... I desire all my estate . . . that she may then have 
[to] be equally divided between my children." Held, the widow took a life 
estate, with power to sell the fee. Pedigo's Executors v. Botts (Ky. 1905) 
80S. W. 164. 

The remainder over shows an intention to limit the estate of the widow. 
In the Estate of Lupton [1905] 2 K. B. (Probate) 321, and that her estate 
was for life. Walker v. Pritchard (1887) 121 111. 221; Mansfield v. 
Shelton (1896) 67 Conn. 390. But in addition to, though separate from her 
estate, she took a power of disposition. Kent v. Morrison (1891) 153 
Mass. 137 ; Farwell on Powers 52. It is important to distinguish care- 
fully between the power and the estate, since at common law a life estate 
with incidental power to convey a greater estate is not recognized. Wil- 
liams, Real Property 1 7th ed. 1 30. The principal case, while reaching the 
proper result, fails to bring out this distinction clearly. 



